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1. Purpose of the Statutory Bond under the Louisina Public Works Act

Unlike the remedy afforded by its counterpart, Rrévate Works Act, The Louisiana
Public Works Act, La.R.S. 38:2241 et seq., doespeoiit a claimant to file a lien against land
owned by the public entity. Instead, The PublicridoAct protects those performing work or
furnishing materials for public works projects Bguiring that the general contractor furnish a
surety bond of not less than fifty percent of thejgct’s value for payment by the contractor to
claimants on the contratt.

Further, The Louisiana Public Works Act is consadieto besui generisor unique. Its
provisions afford the exclusive remedies to potntlaimants. Nonetheless, claimants must
still adhere to strict procedural guidelines of e, which require notice of a pending claim and
subsequent recordation of that claim prior to biriggsuit® The bond issued pursuant to The
Public Works Act also aims to insulate the pubhdtity from suit, loss, or expense arising from
the contractor’s failure to pdy.Thus, a public entity can be held liable undgualic works
action, only when a surety is insolvent or insuéfit, or when the governing authority fails to
pay claimants with recorded claims in preferencéhéogeneral contractor.

2. Development of the Public Works Act concerning Surety’s Payment Defenses
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In the event that a claimant satisfies the notioe @cordation requirements, it can then
proceed to enforce its rights against the surdbged. Under suretyship law, however, the
surety is generally not liable to a creditor unlassl until the principal, or the initial obligor,
becomes liable for the obligation and a suretyois1rally afforded any defense that the principal
could assert. In effect, the surety is permittedtep into the shoes of the prime contraltor.

With public works contracts, a general contract@géiently executes contracts with
various subcontractors for performance of speaéiopes of work on the public project. The
most typical form of contract utilized is the Am@n Institute of Architects form, better known
as an AlA contract. Typically, the AIA Subcontragreement will condition payments to the
subcontractor, especially final or retainage paysienpon the suspensive condition that the
general contractor firstly receives payment from @wner. This is commonly referred to as a
“pay-when-paid” or “pay-if-paid” provision. Thesmnditions permit the prime contractor to
minimize its risk of financing the project by pasgithat risk along to the subcontractor.

Prior to May 2011, Louisiana courts had not comreidevhether a surety could rely upon
a “pay-if-paid” provision to defeat payment to dsantractor on a Public Works project. While
some states have permitted a surety to assertefleask where it has been incorporated into a
state’s payment bond provisions, the majority afest, however, have rejected these clauses as a
defense to payment on a lien by the sufetMow, Louisiana has also rejected this defense for
public works contracts.

In Glencoe Educ. Foundation, Inc. v. Clerk of CourdaRecorder of Mortgages for
Parish of St. Mary 65 So0.3d 225, 2010-1872 (La.App. 1 Cir. 5/6/1hg Glencoe Charter
School contracted with Lamar, the general contra¢tobuild a school in Franklin, Louisiania.
Thereafter, Lamar contracted with several subcotdra. After Lamar failed to pay some of the
subcontractors, they filed Statements of Claimrorilege. After a hearing on the merits of the
subcontractors’ claims, the trial court enteredgjuént in favor of two of the subcontractors in
the full amount of their claim, plus interest antbmey’s fees, and against Lamar’s Surety,
Hartford Casualty Insurance Company (“Hartford”).

Hartford appealed to the Louisiana Court of Apgealthe First Circuit, not to contest
the amounts owed, but to argue that it should edidble to the subcontractors based upon the
“pay-if-paid,” suspensive conditions in the subcantors’ contracd The specific provision of
the subcontract provided the following language:
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Payment by Owner to General Contractor shall beuspensive condition
(condition precedent) to the obligation of the GaheContractor to pay the
Subcontractor. The Contractor shall not be oblidate make any payment to
Subcontractor under this contract unless and @giheral Contractor from the
Owner receives payments.

Ultimately, the Glencoe Court held that a surety cannot rely on a “pagdfd”’ clause in a
principal’s subcontract to defeat its payment cdtiign

The GlencoeCourt explained that the payment bond for publarks serves to insure
against unpaid claims by the parties supplyingdaa material$® Further, because the Public
Works Act mandates that the public entity require ¢ontractor to furnish a bond with a solvent
surety, the payment bond is thus considered to betatory bond* To that end, the bond
requirements also serve to protect the public eritdm loss and expense arising out of a
contractor’s failure to faithfully perform its coattual obligations.

3. Potentially Different Outcome for Surety involed in a Private Works Claim

Louisiana courts have, however, reached differestlts in suits involving a private
works claim. The end result depends on whetherstitety relies on a “pay-when-paid” or a
“pay-if-paid” provision and how the provision isafired in the subcontract. For example, in
Southern States Masonry, Inc. v. J.A. Jones Caust> the subcontract provided the following
payment provisions:

3. ... Contractor shall pay to Subcontractgppn receipt of payment from the
Owner,an amount equal to the value of Subcontractorspbéeted work, to the
extent allowed and paid by Owner on account of Satsactor's Work....

4. Final paymentA final payment, consisting of the unpaid balan€¢he Price,
shall be made within forty-five (45) days after..) {mal payment by Owner to
Contractor under the Contract. (Emphasis adde)

After the owner filed bankruptcy iBouthern Statesubcontractors demanded payment for their
completed work, but the contractor and its surBtgielity and Deposit Company of Maryland,
relied upon the above provisions and refused toenfialal payments.

The Southern Statesase made it to the Louisiana Supreme Court, whlidmately held
that the contract provisions were not suspensivaditions, but instead provided terms for
payment, which only delayed the general contractoloigations and only for a reasonable
period of time'’ Further, the Louisiana Supreme court reasoneddheonstrue the provisions
as requiring the subcontractors to wait for paynfentan indefinite period of time, or until
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payment from the owner, which may never occur, wagive the provisions an unreasonable
construction, which the parties did not intenchattime the subcontract was executéd.

On the other hand, iWector Elec. & Controls, Inc. v. JE Merit Constrarg, Inc, the
Louisiana Court of Appeal for the First Circuit falithe terms of the subcontract before it clear
and unambiguous in providing “condition precedelatiguage’ There, the language in the
subcontract provided:

Receipt of payment by [G.C.] from [Owner] shall d&ondition precedent to the
right of [Vector Electric/Subcontractor] to receipayment.

The Vector court held that the “condition precedent” languagehe subcontract was clearly
distinguishable from the terms of payment languémgend in theSouthern Statesase. The
subcontract before th¥ector court mandated that until actual receipt of payimien the
contractor from the owner occurred, the right & Hubcontractor to receive payment from the
contractor was premature. Thus, under private svol&ims, Louisiana Courts will consider the
distinction between clauses that dictate the tinohgvhenpayments should occur and clauses
that dictate events that must ocdupayments are to be made when determining if payinem

the contractor is premature.

4. Conclusion

A surety likely appreciates that it agrees to leaira with its principal, jointly and
severally, upon its issuance of a payment bondweyer, theGlencoeholding now prevents a
surety, who has issued a statutory bond under thesiana Public Works Act, from relying
upon a defense arguably afforded to the principathe underlying contract. Thus, sureties,
subcontractors, and suppliers performing servietstad to a Public Works contract should be
cognizant that Louisiana, like the majority of gdictions, has now determined that a “pay-
when-paid” or “pay-if-paid” clause cannot defeatretard payment to a subcontractor under the
Louisiana Public Works Act.

In addition, subcontractors and suppliers workarg projects covered by the Private
Works Act should pay careful attention to their ttaot's clauses concerning payments.
Specifically, subcontractors and suppliers showdsier whether a potential payment clause
dictates when payment should be made or dictatestethat must occur if payments are to be
made.

The specific facts that apply to your matter magke the outcome different than
anticipated by you. Thus, we recommend that yawsgld with an attorney familiar with the
issues and the laws. For further information camog this article, the firm of Galloway,
Johnson, Tompkins, Burr and Smith invites you totaot its authors.
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